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I. Introduction

1. These written comments are submitted by Validity Foundation (previously Mental
Disability Advocacy Centre) pursuant to leave granted by the President of the Court under
Rule 44(3), Rules of the Court. Validity is an international human rights NGO independent
of all governments and working to advance the human rights of persons with actual or
perceived intellectual or psychosocial (mental health) disabilities, like the applicant. This
intervention seeks to assist the Court by drawing on Validity’s legal expertise concerning
the rights of persons with psychosocial disabilities in the context of mental health treatment.

2. Based on the communication published by the Court, the case concerns involuntary
administration of medication in psychiatric detention. The applicant complains mainly of a
lack of possibility to challenge the forced medication before domestic courts and a denial
of an oral hearing in this respect. The case represents a systematic problem in psychiatric
medical establishments: the normalization of refusal of informed consent to persons with
psychosocial disabilities in psychiatric detention. Despite the international consensus on the
importance of the principle of informed consent, coercive treatment remains an everyday
reality for many of them. Access to an effective court remedy is crucial for ensuring that
any mental health treatment complies with the law, including international law.

3. In this case, the Court is expected to reiterate its earlier jurisprudence requiring access to
court to ensure effective protection against forced medication (X v. Finland, 34806/04, 3
July 2012, § 217). But the case also provides the Court with an opportunity to specify the
meaning of “unlawful” or “arbitrary” involuntary medication in the context of Article 8. In
this submission, Validity seeks to assist the Court by providing an overview of international
legal standards and their relationship with the Convention rights. Relying on effective
international law to which Finland is bound, we argue that all involuntary mental health
treatment administered in detention justified with reference to a person’s impairment is
discriminatory and thus “arbitrary”. All forced medication motivated by a person’s
disability in psychiatric detention should thus be considered in breach of Article 8 of the
Convention.

1. (Im)permissibility of coercive mental health treatment
a. Conditions for involuntary treatment under the Convention

4. The right to informed consent is a near-universally recognized principle of international
law.! As the Court consistently reiterates, all medical interventions in defiance of the
person’s will amount to an interference with the right to private life, particularly the right
to physical integrity.2 Unless such interference is “in accordance with the law”, pursues a

! World Health Organization (WHO), Declaration on the Promotion of

Patients’ Rights in Europe, 1994, art. 3.1. Available at:
https://www.who.int/genomics/public/eu_declaration1994.pdf; UN HRC decision M.T. v. Uzbekistan, no.
2234/2013, 21 October 2015.

2 X v. Finland, no. 34806/04, 3 July 2012, §§ 212-213.



https://www.who.int/genomics/public/eu_declaration1994.pdf

legitimate aim and is “necessary in a democratic society”, it constitutes a violation of Article
8 of the Convention.®

b

5. The meaning of the phrase “in accordance with the law” is to be understood in the
“substantive sense”, including whether it is “compatible with the rule of law”.# The Court
interprets this notion as also including the requirement of “protection for the individual
against arbitrary interference with their rights under Article 8”. In the context of the Finnish
legal system, in X. v. Finland, the Court already concluded that the denial of court review
of involuntary medication fails to meet the requirements and violates state obligations under

Avrticle 8 of the Convention.®

6. In X. v. Finland, the Court particularly criticized that the forced administration of drugs,
which represents a serious interference with a person’s physical integrity, was solely
authorized by the doctors treating the applicant and was free from any kind of immediate
judicial scrutiny which would review the lawfulness, including proportionality.® These
conclusions appear to be highly relevant also in the communicated case H. H. v. Finland.

7. Nevertheless, we submit that the state has further obligations when it comes to preventing
arbitrary interferences with the physical integrity of a person in psychiatric detention. We
argue that if the phrase “in accordance with the law” is to be also interpreted as “compatible
with the rule of law”, it must also encompass effective international law. If interference is
clearly prohibited by international law the state is bound by, it must not be considered as
“in accordance with the law” for the purposes of Article 8 of the Convention. This applies
even though such interference may be, strictly speaking, compatible with the national
legislation.

8. This argument is consonant with the approach the Court has consistently applied in cases
concerning detention. While the Court’s jurisprudence under Article 5 reminds us that it is
not its role to assess the compliance of detention with national legislation, it also insists that
lawfulness is not satisfied merely by compliance with the relevant domestic law. The
domestic law must itself comply with essential quality standards, including conformity with
the Convention, the general principles expressed or implied in it, including the principle of
the rule of law.”’

9. Judge Pinto de Albuquerque explained the implications of this approach for examining the
lawfulness of detention of persons with disabilities in its separate opinion in Kuttner v.
Austria.® He reminded that “(w)hen persons with disabilities are subjected to arrest,
detention or imprisonment, Article 14 § 2 of the CRPD guarantees non-discriminatior (...).
Deprivations of liberty based on the existence of a disability are intrinsically
discriminatory. Detention regimes which by their own terms discriminate on the basis of
disability constitute arbitrary detention.”

3 Ibid.

4 1bid., § 217.

5 Ibid., § 220.

6 Ibid.

7 X. v. Finland, § 148.

8 No. 7997/08, 16 July 2015.



10. The conclusion that detention linked to the existence of a disability is discriminatory has a
direct implication for the assessment of the lawfulness of detention under Article 5 of the
Convention. Even if the detention is, strictly speaking, compliant with the national law, it
is not ,,Jawful“ within the meaning of the Convention if it is discriminatory and, therefore,
arbitrary. Judge Pinto de Albuquerque adds that this includes situations when involuntary
detention is based on ,,presumption of risk or dangerousness linked to disability”.°

11. We submit that equivalent arguments are applicable for examining the “lawfulness” of
involuntary treatment under Article 8 of the Convention. If medication is administered
involuntarily and in breach of international law, especially if it is discriminatory, it cannot
be considered as a “lawful” interference with physical integrity.

12. While this approach has not yet explicitly made its way into the Court’s jurisprudence,
there are clear indications of the Court’s attempt to contribute to the harmonization of
international human rights law and read the Convention in a way which reflects its evolving
standards.*® The Court has been increasingly relying on the United Nations Convention on
the Rights of Persons with Disabilities (“CRPD”) in this regard, particularly in the areas of
education,'! equality and non-discrimination,*? or family and private life.'3 In other areas,
such as legal capacity'* or the right to vote,® it regularly refers to the CRPD as the relevant
international framework.

13. An attempt to read the Convention in a modern-day spirit and in harmony with other
international laws is critical in the context of the rights of persons with disabilities, who had
been, for a long time, invisible in these human rights provisions. As noted by the UN Special
Rapporteur on Torture and other Cruel, Inhuman or Degrading Treatment or Punishment,
“@i)t is (...) necessary to reaffirm that the Convention on the Rights of Persons with
Disabilities offers the most comprehensive set of standards on the rights of persons with
disabilities, inter alia, in the context of health care, where choices by people with
disabilities are often overridden based on their supposed “best interests”, and where
serious violations and discrimination against persons with disabilities may be masked as

“good intentions” of health professionals.*®

b. Unlawful reasons for coercive mental health treatment

14. Having established that the safeguards against arbitrary interference with physical integrity
must also encompass ensuring that such interference complies with clear and effective
international law, we will now outline the basic requirements for permissible coercive
mental health treatment as established in relevant international law particularly the CRPD.

® Ibid, § 2.

10 See, for instance, Cam v. Turkey, no. 515800/08, 23 February 2016, § 53, in which the Court explains why it
incorporates the CRPD standards in its equality and non-discrimination jurisprudence.

Y Enver Sahin v. Turkey, no. 23065/12, 30 January 2018.

12 |bid., also Cam v. Turkey, no. 515800/08, 23 February 2016, or Guberina v. Croatia, no. 23682/13, 22 March
2016.

13 Kacper Nowakowski v. Poland, no. 32407/13, 10 January 2017, § 93.

14 N. v. Romania (No. 2), no. 38048/18, 16 November 2021.

15 Toplak and Mrak, no. 34591/19, 26 October 2021.

16 The need to harmonize the relevant standards was also emphasized in a report A/HRC/22/53, 1 February 2013,
§ 61-62.



The CRPD was ratified by Finland in 2016 and has now been ratified by all Council of
Europe member states.*’

15. The basic message of the CRPD is that of equality of persons with disabilities. By virtue of
Avrticle 12 of the CRPD, establishing the right to legal capacity on an equal basis with others,
the right to informed consent with all medical interventions belongs equally to persons with
psychosocial disabilities.*® Disability can never be a reason to deny the right to informed
consent to medical interventions.*® This fully applies in situations when the involuntary
treatment is linked with a disability only partially or indirectly, such as when psychiatric
detention and involuntary treatment are grounded in the combination between a mental or
intellectual disability and other elements such as dangerousness or perceived need for care

and treatment’.%°

16. The CRPD does not allow any exceptions from the principle of full equal legal capacity,
which are linked to a person’s disability or perceived “mental capacity”.?! “Mental
capacity” is an inherently discriminatory concept because its assessment typically relies on
stereotypes and stigma surrounding intellectual or psychosocial disability.?? Withdrawal of
the right to an informed consent due to a perceived lack of “mental capacity” therefore
basically almost automatically denies the right to informed consent to these groups of
persons with disabilities. 2

17. The CRPD Committee, the treaty body responsible for overseeing the implementation of
the CRPD, takes an unequivocal stance in this regard:

“Forced treatment by psychiatric and other health and medical professionals is a
violation of the right to equal recognition before the law (...) Forced treatment is a
particular problem for persons with psychosocial, intellectual and other cognitive
disabilities.

States parties must abolish policies and legislative provisions that allow or perpetrate
forced treatment, as it is an ongoing violation found in mental health laws across the

17 Overall, the CRPD has been ratified by 185 states. See the status of ratifications at
https://www.un.org/development/desa/disabilities/convention-on-the-rights-of-persons-with-disabilities.html

18 CRPD General Comment No. 1, Equal recognition before the law, CRPD/C/GC/1, 2014, § 8.

19 |bid., also UN CRPD, General Comment no. 6, Equality and Non-discrimination, CRPD/C/GC/6, 2018, § 10.
20 CRPD Guidelines on article 14, § 6, 13, 14; Thematic Study by the Office of the United Nations High
Commissioner for Human Rights on enhancing awareness and understanding of the Convention on the Rights of
Persons with Disabilities, A/HRC/10/48, 26 January 2009, § 48. See also the following concluding observations
of the UN CRPD Committee: CRPD/C/HUN/CO/1, § 28; CRPD/C/ESP/CO/1, § 36; CRPD/C/CHN/CO/ 1, § 26;
CRPD/C/AUS/CO/1 § 31. Available at: https://uhri.ohchr.org/en/search-human-rights-recommendations

2! bid., 88 8-9.

22 United Nations High Commissioner for Human Rights, Report Mental health and human rights:
AJ/HRC/34/32, 31 January 2017, §§ 15-16.

23 See, for example, with the following academic publications: Flynn, E., and A. Arstein-Kerslake. 2014a.
Legislating personhood: Realising the right to support in exercising legal capacity. International Journal of Law
in Context 10(1):81-104; Arstein-Kerslake, A., and E. Flynn. 2017. The right to legal agency: Domination,
disability and the protections of article 12 of the Convention on the Rights of Persons with Disabilities.
International Journal of Law in Context 13(1):22—38; Quinn G., and A. Arstein-Kerslake. 2012. Restoring the
‘human’ in ‘human rights’: Personhood and doctrinal innovation in the UN disability convention. In The
Cambridge Companion to Human Rights Law, eds. C. Gearty and C. Douzinas, 36-55. Cambridge, United
Kingdom: Cambridge University Press.
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globe, despite empirical evidence indicating its lack of effectiveness and the views of
people using mental health systems who have experienced deep pain and trauma as a
result of forced treatment.”?*

This position is shared across other international bodies. In the World Report on Disability
from 2011, the WHO reiterated that persons with disabilities have the right to exercise their
legal capacity in making healthcare decisions: “(z)he presence of a particular health
condition is not sufficient to determine capacity. The assumption that people with certain
conditions lack capacity is unacceptable, according to Article 12 of the CRPD.” % The
position is also seconded by European institutions. The European Parliament affirms in its
2016 report that persons with disabilities have the right to informed consent to all medical
procedures.?

The above arguments do not suggest that there are no circumstances where medical
treatment can be administered without informed consent. On the contrary, international law
has established clear conditions for such treatment, and requires medical professionals to
act when it is as a matter of urgency even though it is impossible to obtain the informed
consent of the person concerned.?” Our argument is that these conditions must apply to both
persons with disabilities and persons without disabilities equally.

In an article on permissibility of involuntary treatment of persons with disabilities, Wayne
Martin and Sandor Gurbai make a helpful distinction between permissible, disability-
neutral involuntary care and impermissible coercive care. The former is based on objective
need to protect the life and health of a person unable to give consent. The latter is justified
by an existence of an impairment, and thus discriminatory against persons with
disabilities.?® Our argument is that according to international law, involuntary mental health
treatment of a person in psychiatric detention belongs among the second set of cases.

Coercive medication contravenes clear an unequivocal international law Finland is bound
by. We submit that this implies that it can never be considered “lawful” for the purposes of
Avrticle 8 of the Convention. However, apart from violating the right to personal integrity,
coercive psychiatric interventions may further amount to torture or other forms of ill-
treatment prohibited by Article 3 of the Convention.

24 CRPD General Comment No. 1, Equal recognition before the law, CRPD/C/GC/1, 2014, § 42. See also the
many corresponding concluding observations to states reports by the same committee: CRPD/C/PER/CO/1, 8§88
30 and 31; CRPD/C/HRV/CO/1, § 24; CRPD/C/TKM/CO/, § 32; CRPD/C/DOM/CO/1, § 31,
CRPD/C/SLVICO/1, §§ 33-34; CRPD/C/SWE/CO/1, §8 37-38. Available at: https://uhri.ohchr.org/en/search-
human-rights-recommendations

%5 WHO, World Report on Disability, 2011, p. 78. Available online at:
https://www.who.int/teams/noncommunicable-diseases/sensory-functions-disability-and-rehabilitation/world-
report-on-disability

% Report of the European Parliament, 9 June 2016, Implementation of the UN Convention on the Rights of
Persons with Disabilities, with special regard to the Concluding Observations of the CRPD Committee
(2015/2258(INII), § 97. Available online at: https://uhri.ohchr.org/en/

27 In these situations, in line with the right to equal legal capacity, the CRPD Committee recommends that the
,.will and preferences® or the ,,best interpretation of the will and preferences* of the person concerned are
determinative, instead of their ,,best interest. GC No. 1 at para. 21.

28 For explanation of the distinction between permissible involuntary emergency care and impermissible coercive
care from the perspective of the United Nations human rights regime, see Wayne Martin and Sandor Gurbai,
Surveying the Geneva impasse: Coercive care and human rights. Int J Law Psychiatry 64 (2019) 117-128.



22. For instance, the United Nations High Commissioner for Human Rights warns in its 2017
report on Mental health and human rights that “(f)orced treatment and other harmful
practices, (...), forced medication and overmedication (including medication administered
under false pretences and without disclosure of risks) not only violate the right to free and
informed consent, but constitute ill-treatment and may amount to torture.?

23. The United Nations Special Rapporteur on Torture similarly insists that “medical
treatments of an intrusive and irreversible nature, when they lack a therapeutic purpose, or
aim at correcting or alleviating a disability, may constitute torture and ill-treatment if
enforced or administered without the free and informed consent of the person concerned.”%
In the view of the UN Special Rapporteur on Torture, coercive interventions may be
qualified as torture, especially in cases when administered during psychiatric detention,
which is clearly motivated by the person’s disability and, therefore, discriminatory.! This
is the case even if it is justified by the perceived “best interests” of the person and presented
as good intentions of health professionals.3?

24. The Court has so far stated that a treatment which followed a “therapeutic necessity” cannot
be regarded as ill-treatment.3® Nevertheless, it also concluded that an invasive treatment
without the informed consent of the person concerned might even amount to ill-treatment
despite the possible “good intentions” of health professionals. In V.C. v. Slovakia,3* the
Court highlighted that “(a)lthough there is no indication that the medical staff acted with
the intention of ill-treating the applicant, they nevertheless displayed gross disregard for
her right to autonomy and choice as a patient (...) (which) attained the threshold of severity
required to bring it within the scope of Article 3.”

25. These conclusions are highly relevant for assessing the permissibility of coercive treatment
of persons with psychosocial disabilities. As emphasized by Judge Mijovic in her dissenting
opinion in V.C. v. Slovakia, the denial of informed consent to the Romani woman was
largely motivated by the stereotypes of the medical professionals against the Romani

2% United Nations High Commissioner for Human Rights, Report Mental health and human rights:
A/HRC/34/32, 31 January 2017, § 33.

30 Report of the UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Human Rights Council, A/63/175, 28 July 2008, § 47.

31 Report of the UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Human Rights Council, A/HRC/22/53, 1 February 2013, § 32: “discriminatory character of forced
psychiatric interventions, when committed against persons with psychosocial disabilities, satisfies both intent
and purpose required under the Article 1 of the Convention against Torture.” The Special Rapporteur previously
highlighted that coercive and intrusive psychiatric treatments against persons with psychosocial disabilities
constitute a form of ill-treatment: see, for instance, A/63/175 of 28 July 2008, § 40 and 47. See also the
Bantekas, Ashley Stein, Anastasiou (eds.) The United Nations Convention on the Rights of Persons with
Disabilities. A commentary. Phil Fennell, Article 15: Protection against Torture and Cruel or Inhuman or
Degrading Treatment or Punishment Right to integrity of a person, p. 440 etseq.

32 Report of the UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or
punishment, A/HRC/22/53, 1 February 2013, § 61.

33 Herczegfalvy v. Austria, no. 10533/83, 2 September 1992, § 82, and the subsequent jurisprudence. For a
comparison of these standards with the CRPD see Lewis, Campbell, Violence and abuse against persons with
disabilities: A comparison of the approaches of the European Court of Human Rights and the United Nations
Committee on the Rights of Persons with Disabilities. International Journal of Law and Psychiatry 53 (2017) 45—
58.

% No. 18968/07, 8 November 2011



26.

217.

28.

community. As argued above, the same is true about the denial of informed consent to
mental health treatment of persons with psychosocial disabilities. Moreover, and as
emphasized by the United Nations Special Rapporteur Against Torture, any treatment
administered contrary to the Convention on the Rights of Persons with Disabilities cannot
be justified under the ‘medical necessity’ doctrine.3®

Whether this Court examines the issue of coercive psychiatric treatment under Article 3 or
Article 8 of the Convention, we argue that according to international law, particularly the
CRPD, it is impermissible to restrict the right to informed consent specifically to persons
with psychosocial disabilities, based on discriminatory criteria. Because all Council of
Europe member states, including Finland, have ratified this treaty, it is a part of their legal
system. It also has a significant influence on the interpretation of the Convention in the
context of human rights violations against persons with disabilities. We submit that while
interpreting the conditions of “lawfulness” and “arbitrariness” of interference with bodily
integrity, the Court should take these explicit international norms into account. In this light,
coercive mental health treatment in psychiatric detention of a person with a disability should
never be considered “lawful”.

.The right to an effective remedy and access to court

In the first part of this submission, we argued that the present case offers the Court an
opportunity to strengthen the protection of the Convention rights in relation to persons with
psychosocial disabilities by broadening its interpretation of the “lawfulness” of involuntary
psychiatric treatment. In the second part, we will focus on the requirements of international
law when it comes to ensuring access to an effective remedy in the context of related human
rights violations. In the words of the United Nations Special Rapporteur on the Right to the
Highest Attainable Standards of Health, “(c)onsent to treatment is one of the most important
human rights issues relating to mental disability.”*¢ Accordingly, “it is especially important
that the procedural safeguards protecting the right to informed consent are both watertight
and strictly applied.”?’

Access to court is of paramount importance for persons subject to coercive treatment in
psychiatric detention. Detention in a psychiatric institution causes a particular situation of
powerlessness, dependency, and subordination.® Together with coercive interventions, it
gravely affects numerous fundamental rights.3® The Court has already established in X v.
Finland that the denial of court review of involuntary administration of medication violates
Article 8 of the Convention.*® Therefore, the below paragraphs only seek to outline the
specific requirements of ensuring adequate access to court specifically for persons with

3 Report of the UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or

punishment, A/HRC/22/53, 1 February 2013, § 35.

% Paul Hunt, Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest

Attainable Standard of Physical and Mental Health, E/CN.4/2005/51, 2005, § 87.

37 Ibid., § 90.

38 Herczegfalvy v. Austria, no. 10533/83, 24 September 1992, § 82.

39 European Union Agency for Fundamental Rights (“EU FRA”), “Involuntary placement and involuntary
treatment of persons with mental health problems”, 2012, foreword.

40 1bid., § 220.


http://fra.europa.eu/sites/default/files/involuntary-placement-and-involuntary-treatment-of-persons-with-mental-health-problems_en.pdf
http://fra.europa.eu/sites/default/files/involuntary-placement-and-involuntary-treatment-of-persons-with-mental-health-problems_en.pdf
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psychosocial disabilities. We focus on the following basic requirements: a) the right to
access the court directly and be heard by the court in person, and b) the right to procedural
accommodations.

a. The right to access the court directly and be heard in person

The right to access the court and to be heard in person intimately relates to the right to
access justice protected by Article 13 of the CRPD, and the right to equal recognition before
the law enshrined in its Article 12. While the Convention does not specifically protect the
right to access justice, this right is implied in the right to a fair trial, including equal access
to and equality before the courts, the right to effective investigation, as well as the right to
just and timely remedies for rights violations.*

The basic elements of the right to access justice have recently been specified in the
International Principles and Guidelines on Access to Justice for Persons with Disabilities
adopted by several UN authorities.®> The Guidelines unequivocally state that it is
impermissible to exclude persons with disabilities from legal proceedings due to constructs
such as ,,cognitive incapacity” and “mental incapacity”.*® The same position derives also
from Article 12 of the CRPD. By virtue of their equal recognition and equal standing before
the law, persons with psychosocial disabilities have the right to be active agents in the
proceedings, whether by directing the actions of their representatives or by their own
motions and submissions. It is discriminatory to presume their incapacity on account of
their disability.**

The Court has also relied on the elements of access to justice in its jurisprudence. For
instance, it has emphasized that for legal remedies to be effective, they must be accessible
to the concerned persons directly and not solely dependent on their legal representatives’
action. In M.D. and others v. Malta,*® in the context of Article 6 concerning civil
proceedings, the Court emphasized that “in the context of machinery for human rights
protection, the Court cannot accept [...] the possibility [...] to pursue a remedy should
depend entirely on the intervention of uninterested third parties.”

In the context of detention, the Court has made it clear in several judgments that detained
patients “must have the right to seek judicial review on his or her own motion” and that
whatever other guarantees were available, they could “not eliminate the need for an
independent right of individual application by the patient”.*® While it is generally
permissible to limit access to court through procedural rules to ensure effective

41 Report of the Office of the United Nations High Commissioner for Human Rights. Right to access to justice
under article 13 of the Convention on the Rights of Persons with Disabilities, A/HRC/37/25, 27 December 2017,

83.

42 The Guidelines were prepared UN Special Rapporteur on the rights of persons with disabilities, the UN
Committee on the Rights of Persons with Disabilities and the Special Envoy of the Secretary-General on
Disability and Accessibility and endorsed by the United Nations High Commissioner for Human Rights as “an
indispensable contribution to achieving justice for all.” Available at:
https://www.ohchr.org/EN/Issues/Disability/SRDisabilities/Pages/GoodPracticesEffectiveAccessJusticePersons
Disabilities.aspx.

4 International Principles and Guidelines on Access to Justice for Persons with Disabilities, § 1.2. (b) and (c).
4 UN CRPD Guidelines on Article 14, § 6, § 24.

4 No. 64791/10, 17 July 2012, § 36.

46 X. v. Finland, 34806/04, 03 July 2012, §§ 170-171.
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administration of justice, such limitation cannot render the protection of human rights of a
vulnerable segment of a society completely dependent on an activity of a third person.

Similarly, the right to be present and heard is one of the fundamental guarantees of a fair
trial.# It is closely connected to the principle of equality of arms and ensures the adversarial
nature of the proceedings.*® In Shtukaturov v. Russia,*® a case concerning the detention of
a person with psychosocial disability, the Court made it clear that the right to initiate a
judicial review on the patient’s own motion unequivocally means that this right must be
independent of other persons, including the guardian or family members, even if under the
national law the guardian exercises procedural rights on behalf of the patient.> The failure
to include the applicant in the proceedings and hear him in person violated the principle of
adversarial proceedings protected in Article 6 § 1 of the Convention.>!

b. The right to procedural accommodations

While persons with disabilities have the right to equally participate in all proceedings which
concern them, they may experience barriers in effectively engaging with the justice
system.52 The Court has recognized that the state is obliged to ensure them effective
assistance to enable them to seize the court and participate in the hearings. For instance,
authorities must inform them about their procedural rights in an accessible manner and help
them exercise them.53

Assistance to persons with disabilities in effectively accessing court and participating in the
proceedings is an essential element of the right to access to justice enshrined in Article 13
of the CRPD. In this spirit, the CRPD establishes the right to procedural accommodations,
various adjustments and assistances that help overcome the barriers people with disabilities
might face during the proceedings. This means, for instance, making the language in the
courtroom accessible, providing extra accessible information and guidance to a person with
a disability, ensuring frequent breaks, modifying the layout of the courtroom, and others,
depending on the context and the needs of the person.>

Legal representation may be such essential assistance, or procedural accommodation.
However, representation does not and cannot substitute the right to be present and heard of
the person concerned. It is a fundamental principle of equal access to justice that any legal
representation should amplify a person's voice with a disability and facilitate their effective
engagement in the proceedings by respecting their wishes and preferences, not substituting
them.>®

4 Murtazaliyeva v. Russia [GC], no. 36658/05, 18 December 2018, § 91; Hermi v. Italy [GC], no. 18114/02, 18
October 2006, §8§ 58-59; Sejdovic v. Italy [GC], no. 56581/00, 1 March 2006, §§ 81 and 84; and many others.
8 Stanford v. the United Kingdom, no. 16757/90, 23 February 1994, § 26.

49 No. 44009/05, 27/03/2008, §§ 123-125.

%0 No. 44009/05, 27/03/2008, § 75-76.

% bid., 8 73.

52 CRPD Guidelines on Article 14, § 24, points d), e).

%3 Hasalikova v. Slovakia, no. 39654/15, 24 June 2021, § 69.

%4 See, for instance, the International Principles and Guidelines on Access to Justice for Persons with
Disabilities, § 3.2.

%5 See the United Nations Basic Principles and Guidelines on remedies and procedures on the right of anyone
deprived of their liberty to bring proceedings before a court, A/HRC/30/36, Guideline 20, § 126: “Support in
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The right to a fair trial, or related procedural obligations under Article 8 of the Convention,
thus imply the right of persons with disabilities to participate in the proceedings, to be heard
in person, and to benefit from accommodations to be able to effectively engage with the
proceedings. All procedural accommodations must aim to facilitate genuine participation
and voice in the proceedings, not substitute it.

1VV. Conclusion

38.

39.

40.

In the first part of this submission, we presented the Court the current international legal
standards concerning involuntary treatment in psychiatric hospitals. We explained that any
involuntary mental health treatment administered without an informed consent of a person
with a psychosocial disability, and which is linked to this disability, contravenes the CRPD.
It constitutes a violation of personal integrity and potentially also torture or ill-treatment.
We explained that these standards are directly relevant for the Court’s assessment of
“lawfulness” of these involuntary interventions. Coercive mental health treatment in
psychiatric detention of a person with a disability should never be considered “lawful”
within the meaning of Article 8 of the Convention.

In the second part, drawing on the Court’s acceptance that all serious involuntary
interferences with bodily integrity must be subject to a court review, we briefly outlined
basic requirements to enable persons with disabilities practically and effectively access
justice. We believe these requirements are implicitly present also within the Convention,
namely the right to a fair trial or within the procedural obligations under Articles 8 or 3 of
the Convention.

The submission largely relied on international law, specifically the CRPD. The CRPD
manifests a clear paradigm shift in the understanding of disability. This paradigm shift has
been increasingly reflected also in the Court’s case law. The present case is an opportunity
for the Court to reflect this evolution also in its jurisprudence concerning coercive
psychiatric treatment. It would be a welcome reiteration of the Court’s to see and treat
people with disabilities as equals, protecting their liberty and autonomy with such diligence
as is afforded to others.

Sarka Duskova,

Legal Manager

Validity Foundation

Milestone Institute, Impact Hub, Wesselényi u 17.
Budapest, Hungary

Sarka@validity.ngo

the exercise of legal capacity must respect the rights, will and preferences of persons with disabilities
and should never amount to substituted decision-making”; see also the CRPD Guidelines on Article 14, §
6, § 24.
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